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HOUSE BI LL 2553

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives Kirby and Morrell; by request of Insurance
Comm ssi oner

Read first tinme 01/10/2006. Referred to Commttee on Financial
I nstitutions & | nsurance.

AN ACT Relating to regulating service contracts and guarantee
protection products; anmending RCW 48.110. 010, 48.110.015, 48.110. 020,
48.110. 030, 48.110.040, 48.110.050, 48.110.060, 48.110.070, 48.110. 080,
48.110. 090, 48.110.100, 48.110.110, 48.110.120, 48.110.130, 48.110. 140,
and 48.110.900; adding new sections to chapter 48.110 RCW repealing
RCW 48. 96. 005, 48.96.010, 48.96.020, 48.96.025, 48.96.030, 48.96. 040,
48. 96. 045, 48.96.047, 48.96.050, 48.96.060, 48.96.900, and 48.96.901
and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW48.110.010 and 1999 c¢ 112 s 1 are each anmended to read
as follows:

The legislature finds that increasing nunbers of businesses are
selling service contracts for repair, replacenent, and mai ntenance of
not or vehicles, appliances, conputers, electronic equipnent, and ot her
consumer products. There are risks that contract obligors will close
or otherwi se be unable to fulfill their contract obligations that could
result in unnecessary and preventable |osses to citizens of this state.
The legislature declares that it is necessary to establish standards
that will safeguard the public from possible |osses arising fromthe
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conduct or cessation of the business of service contract obligors or
t he m smanagenent of funds paid for service contracts. The purpose of
this chapter is to create a legal framework within which service
contracts may be sold in this state and to set forth requirenents for

conducting a service contract business.

Sec. 2. RCW48.110.015 and 2000 ¢ 208 s 1 are each anended to read
as follows:

(1) The following are exenpt fromthis title:

(a) Warranti es;

(b) Muai ntenance agreenents; and

(c) Service contracts:

(i) Paid for with separate and additi onal consideration;

(1i) lIssued at the point of sale, or within sixty days of the
origi nal purchase date of the property; and

(iii) On tangible property when the tangible property for which the
service contract is sold has a purchase price of fifty dollars or |ess,
excl usive of sales tax.

(2) This chapter does not apply to:

(a) ((Vehiele—service—contracts—wit-ch—are—governed—under—chapter
48. 96 RCW

{b))) Vehicle nechanical breakdown insurance; and

((€e))) (b) Service contracts on tangible personal property
pur chased by persons who are not consuners.

Sec. 3. RCW48.110.020 and 2000 ¢ 208 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter.

(1) "Admnistrator” nmeans the person who is responsible for the
adm ni stration of the service contracts ((ef)), the service contracts
pl an, _or the guarantee protection products.

(2) "Conm ssioner"” mnmeans the insurance conm ssioner of this state.

(3) "Consuner" neans an individual who buys any tangi bl e personal
property that is primarily for personal, famly, or househol d use.

(4) "lIncidental costs" neans expenses specified in the guarantee
incurred by the guarantee protection product purchaser related to
damages to other property directly and solely caused by the failure of
the quarantee protection product to perform as provided in the
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guar ant ee. "Incidental costs”" may include, wthout Ilimtation,
insurance policy deductibles, rental vehicle charges, the difference
bet ween the actual value of the stolen vehicle at the tine of theft and
the cost of a replacenent vehicle, sales taxes, reqgistration fees,
transaction fees, and nechanical inspection fees.

(5) "Quarantee protection product” neans any product for which a
significant elenent of that product is a guarantee to repair or replace
anot her product upon the failure of the guarantee product to perform as
desired by the parties.

(6) "Guarantee protection product provider" neans a person who is
contractually obligated to the guarantee protection product purchaser
under the terns of the guarantee protections product sale.

(7) "Guarantee protection product purchaser” neans a person who is
the purchaser of a guarantee protection product.

(8) "Guarantee protection product seller”™ neans the person who
sells the guarantee protection product to the consuner.

(9) "Maintenance agreenent” neans a contract of |limted duration
t hat provides for schedul ed mai nt enance only.

((65»)) (10) "Mdtor vehicle" nmeans any vehicle subject to
regi stration under chapter 46.16 RCW

(11) "Person" neans an individual, partnership, corporation,
i ncorporated or unincorporated association, joint stock conpany,

reci procal insurer, syndicate, or any simlar entity or conbination of
entities acting in concert.

((66y)) (12) "Premumt neans the consideration paid to an insurer
for a rei mbursenent insurance policy.

((H)) (13) "Provider fee" neans the consideration paid by a
consuner for a service contract.

((68y)) (14) "Reinbursenent insurance policy" nmeans a policy of
insurance that is issued to a service contract provider or a guarantee
protection product provider to provide reinbursenent to the service
contract provider or the guarantee protection product provider or to
pay on behalf of the service contract provider or the quarantee
protection product provider all contractual obligations incurred by the
service contract provider or the guarantee protection product provider
under the ternms of the insured service contracts or guarantee
protection products issued or sold by the service contract provider or
the guarantee protection product provider.
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((69)) (15) "Service contract” nmeans a contract or agreenent for
((a—separately—stated)) consideration over and above the |ease or
purchase price of the property for a specific duration to performthe
repair, replacenent, or mai ntenance of property or the indemification
for repair, replacenent, or naintenance for operational or structura
failure due to a defect in materials or worknmanshi p, or normal wear and
tear. Service contracts may provide for the repair, replacenent, or
mai nt enance of property for damage resulting from power surges and
acci dental damage from handling, with or w thout additional provision
for indemity paynents for incidental danmages to other property
directly and solely caused by the failure of the property which is the
subject of the service contract, provided the indemity paynent per
i nci dent does not exceed the purchase price of the property that is the
subj ect of the service contract.

((28y)) (16) "Service contract holder"” or "contract hol der" neans
a person who is the purchaser or holder of a service contract.

((+)) (17) "Service contract provider" neans a person who is
contractually obligated to the service contract hol der under the terns
of the service contract.

((22)) (18) "Service contract seller"” neans the person who sells
the service contract to the consuner.

((3y)) (19) "Warranty" neans a warranty nade solely by the
manuf acturer, inporter, or seller of property or services wthout
consideration; that is not negotiated or separated fromthe sale of the
product and is incidental to the sale of the product; and that
guarantees indemity for defective parts, nechanical or electrical
breakdown, [|abor, or other renedial neasures, such as repair or
replacenent of the property or repetition of services.

Sec. 4. RCW 48.110.030 and 2005 c¢ 223 s 33 are each anended to
read as foll ows:

(1) A person may not act as, or offer to act as, or hold hinself or
herself out to be a service contract provider in this state, nor may a
service contract be sold to a consuner in this state, unless the
service contract provider has a valid registration as a service
contract provider issued by the comm ssioner.

(2) Applicants to be a service contract provider nust nake an
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application to the conm ssioner upon a form to be furnished by the
comm ssioner. The application nust include or be acconpanied by the
follow ng informati on and docunents:

(a) Al basic organi zational docunments of the service contract

provider, including any articles of incorporation, articles of
associ ation, partnership agreenent, trade nane certificate, trust
agr eenent, shar ehol der agreenent, byl aws, and other applicable

docunents, and all amendnents to those docunents;

(b) The identities of the service contract provider's executive
officer or officers directly responsible for the service contract
provider's service contract business, and, if nore than fifty percent
of the service contract provider's gross revenue is derived from the
sale of service contracts, the identities of the service contract
provider's directors and stockhol ders having beneficial ownership of
ten percent or nore of any class of securities;

(c) Audited annual financial statenents or other financial reports
acceptable to the comm ssioner for the two nost recent years which
prove that the applicant is solvent and any information the
commi ssioner may require in order to review the current financial
condition of the applicant. If the service contract provider is
relying on RCW 48.110.050(2) ((a—e+)) (c) to assure the faithful
performance of its obligations to service contract holders, then the
audi ted financial statenents of the service contract provider's parent

conmpany ( ( rmy—be—substitubed—for—the—auvdited—Hnancral—statenrents—ot

the—service—contract—provider)) nust also be filed,
(d) An application fee of two hundred fifty dollars, which shall be

deposited into the general fund; and

(e) Any other pertinent information required by the comm ssioner.

(3) The applicant shall appoint the conm ssioner as its attorney to
recei ve service of |egal process in any action, suit, or proceeding in
any court. This appointnent is irrevocable and shall bind the service
contract provider or any successor in interest, shall remain in effect
as long as there is in force in this state any contract or any
obligation arising therefromrelated to residents of this state, and
shal |l be processed in accordance with RCW 48. 05. 210.

(4) The comm ssioner may refuse to issue a registration if the
conmi ssioner determnes that the service contract provider, or any
i ndi vi dual responsible for the conduct of the affairs of the service
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contract provider under subsection (2)(b) of this section, is not
conpetent, trustworthy, financially responsible, or has had a |icense
as a service contract provider or simlar license denied or revoked for
cause by any state.

(5 A registration issued under this section is valid, unless
surrendered, suspended, or revoked by the conm ssioner, or not renewed
for so long as the service contract provider continues in business in
this state and remains in conpliance with this chapter. A registration
is subject to renewal annually on the first day of July upon
application of the service contract provider and paynent of a fee of
two hundred dollars, which shall be deposited into the general fund.
If not so renewed, the registration expires on the June 30th next
pr ecedi ng.

(6) A service contract provider shall keep current the information
required to be disclosed in its registration under this section by
reporting all material changes or additions within thirty days after
the end of the nonth in which the change or addition occurs.

Sec. 5. RCW 48. 110. 040 and 2005 c¢c 223 s 34 are each anended to
read as foll ows:

(1) Every registered service contract provider ((that—+s—assuring
Hs—Farthiulb—performance—ob—ts—oblgattons—to—Hs—servi-ce—contract
hol-ders—by—compbyring—with—ROW-48-110-0506{(2)(b))) nust file an annua

report for the preceding calendar year with the conmm ssioner on or
before March 1st of each year, or within any extension of tine the
comm ssioner for good cause nmay grant. The report nust be in the form
and contain those matters as the comm ssi oner prescribes and shall be
verified by at least two officers of the service contract provider

(2) At the tine of filing the report, the service contract provider
must pay a filing fee of twenty dollars which shall be deposited into
t he general fund.

(3) As part of any investigation by the comm ssioner, the
conmi ssioner may require a service contract provider to file nonthly
financial reports whenever, in the conm ssioner's discretion, there is
a need to nore closely nonitor the financial activities of the service
contract provider. Monthly financial statenents nust be filed in the
comm ssioner's office no later than the twenty-fifth day of the nonth
followwng the nonth for which the financial report is being filed
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These nonthly financial reports are the internal financial statenents
of the service contract provider. The nonthly financial reports that
are filed with the comm ssioner constitute information that m ght be
damaging to the service contract provider if nade available to its
conpetitors, and therefore shall be kept confidential by the
comm ssioner. This information may not be nade public or be subject to
subpoena, other than by the comm ssioner and then only for the purpose
of enforcenent actions taken by the conm ssioner.

Sec. 6. RCW48.110.050 and 1999 c 112 s 6 are each anended to read
as follows:

(1) Service contracts shall not be issued, sold, or offered for
sale in this state or sold to consuners in this state unless the
service contract provider has:

(a) Provided a receipt for, or other witten evidence of, the
purchase of the service contract to the contract hol der; and

(b) Provided a copy of the service contract to the service contract
hol der within a reasonable period of tinme fromthe date of purchase.

(2) In order to either denonstrate its financial responsibility or
assure the faithful performance of ((a&)) the service contract
provider's obligations to its service contract holders, every service
contract provider shall ((be—+esponsiblefor—conplying)) conply with
the requirenents of one of the foll ow ng:

(a) Insure all service contracts under a reinbursenent insurance
policy issued by an insurer holding a certificate of authority fromthe
conm ssioner or a risk retention group, as defined in 15 U.S.C_  Sec.
3901(a)(4), as long as that risk retention group is in full conpliance
with the federal liability risk retention act of 1986 (15 U.S.C. Sec.
3901 et seq.), is in good standing inits domciliary jurisdiction, and

is properly registered with the conm ssi oner under chapter 48.92 RCW
The insurance required by this subsection nust neet the follow ng
requi renents:

(i) The insurer or risk retention group nust, at the tine the
policy is filed with the conmm ssioner, and continuously thereafter, be
rated "B++" or better by AM Best Conpany, Inc., maintain surplus as
to policyholders and paid-in capital of at least fifteen mllion
dollars, and annually file audited financial statenments wth the
conm ssi oner; and
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(ii) The comm ssioner nmay authorize an insurer or risk retention
group that has surplus as to policyholders and paid-in capital of |ess
than fifteen mllion dollars, but at least equal to ten mllion
dollars, to issue the insurance required by this subsection if the
insurer or risk retention group denonstrates to the satisfaction of the
conm ssioner that the conpany nmamintains a ratio of direct witten
prem uns, wherever witten, to surplus as to policyholders and paid-in
capital of not less than three to one;

(b)(i) Maintain a funded reserve account for its obligations under
its service contracts issued and outstanding in this state. The
reserves shall not be less than forty percent of the gross
consideration received, less clains paid, on the sale of the service
contract for all in-force contracts. The reserve account shall be
subj ect to exam nation and review by the conm ssioner; and

(i) Place in trust with the comm ssioner a financial security
deposit, having a value of not less than five percent of the gross
consideration received, less clains paid, on the sale of the service
contract for all service contracts issued and in force, but not |ess
than twenty-five thousand dollars, consisting of one of the follow ng:

(A) A surety bond issued by an insurer holding a certificate of
authority fromthe conm ssioner;

(B) Securities of the type eligible for deposit by authorized
insurers in this state;

(C Cash;

(D) An evergreen letter of credit issued by a qualified financial
institution; or

(E) Another form of security prescribed by rule by the
conmi ssi oner; or

(c)(i) Miintain, or its parent conpany maintain, a net worth or
stockhol der's equity of at |east one hundred mllion dollars; and

(1i) Upon request, provide the comm ssioner with a copy of the
service contract provider's or the service contract provider's parent
conpany's nost recent form 10-K or form20-F filed with the securities
and exchange commission within the |ast calendar year, or if the
conpany does not file with the securities and exchange comm ssion, a
copy of the service contract provider's or the service contract
provider's parent conpany's audited financial statenents, which shows
a net worth of the service contract provider or its parent conpany of

HB 2553 p. 8
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at least one hundred mllion dollars. If the service contract
provider's parent conpany's form 10-K, form 20-F, or audited financi al
statenents are filed with the conm ssioner to neet the service contract
provider's financial stability requirenment, then the parent conpany
shall agree to guarantee the obligations of the service contract
provider relating to service contracts sold by the service contract
provider in this state. A copy of the guarantee shall be filed with
the comm ssioner. The guarantee shall be irrevocable as |long as there
isin force in this state any contract or any obligation arising from
service contracts guaranteed, unless the parent conpany has nade
arrangenents approved by the comm ssioner to satisfy its obligations
under the guarant ee.

(3) Service contracts shall require the service contract provider
to permt the service contract holder to return the service contract
within twenty days of the date the service contract was mailed to the
service contract holder or within ten days of delivery if the service
contract is delivered to the service contract holder at the tine of
sale, or within a longer tine period permtted under the service
contract. Upon return of the service contract to the service contract
provider within the applicable period, if no claimhas been nade under
the service contract prior to the return to the service contract
provider, the service contract is void and the service contract
provider shall refund to the service contract holder, or credit the
account of the service contract holder with the full purchase price of
the service contract. The right to void the service contract provided
in this subsection is not transferable and shall apply only to the
original service contract purchaser. A ten percent penalty per nonth
shall be added to a refund of the purchase price that is not paid or
credited within thirty days after return of the service contract to the
service contract provider

(4) ((Except for service contract providers, persons narketing,
selling, or offering to sell service contracts for providers are exemt
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ROW-and—as—oetherwse—provided+nthis—ehapter—)) This section does not

apply to service contracts on notor vehicles or to guarantee protection
products.

Sec. 7. RCW48.110.060 and 1999 c¢ 112 s 7 are each anended to read
as follows:

(1) Rei nbursement insurance policies insuring service contracts or
guar antee protection products issued, sold, or offered for sale in this
state or sold to consuners in this state shall state that the insurer
that issued the reinbursenent insurance policy shall reinburse or pay
on behalf of the service contract provider or the guarantee protection
product provider all sunms the service contract provider or the
guarantee protection product provider is legally obligated to pay,
including but not limted to the refund of the full purchase price of
the service contract or guarantee protection product to the service
contract holder or guarantee protection product purchaser or shall
provide the service which the service contract provider or the
guar antee protection product provider is legally obligated to perform
according to the service contract provider's or guarantee protection
product provider's contractual obligations under the service contracts
or guarantee protection products issued or sold by the service contract
provi der or the guarantee protection product provider.

(2) The reinbursenent insurance policy shall fully insure the
obligations of the service contract provider or guarantee protection
product provider, rather than partially insure, or insure only in the
event of service contract provider or qguarantee protection product
provi der default.

(3) The rei nbursenent insurance policy shall state that the service
contract hol der or guarantee protection product purchaser is entitled
to apply directly to the rei nbursenent insurance conpany.

Sec. 8. RCW48.110.070 and 1999 c¢ 112 s 8 are each anended to read
as follows:

(1) Service contracts marketed, sold, offered for sale, issued
made, proposed to be nade, or admnistered in this state or sold to
residents of this state shall be witten, printed, or typed in clear,
under st andabl e language that is easy to read, and disclose the
requi renents set forth in this section, as applicable.
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(2) Service contracts insured under a reinbursenent insurance
policy under RCW 48.110.050(2)(a) and 48.110.060 shall not be issued,
sold, or offered for sale in this state or sold to residents of this
state unless the service contract conspicuously contains a statenent in
substantially the following form "Qoligations of the service contract
provider wunder this service contract are insured under a service
contract reinbursenment insurance policy." The service contract shall
al so conspicuously state the nane and address of the issuer of the
rei mbursenment ((Hnsuranee})) i1nsurance policy and state that the
service contract holder is entitled to apply directly to the
rei mbur senent insurance conpany.

(3) Service contracts not insured under a reinbursenent insurance
policy under RCW 48.110.050(2)(a) and 48.110.060 shall <contain a
statenment in substantially the followng form "Ooligations of the
service contract provider under this contract are backed by the ful
faith and credit of the service contract provider."

(4) Service contracts shall state the nane and address of the
service contract provider and shall identify any admnistrator if
different from the service contract provider, the service contract
seller, and the service contract holder to the extent that the nane of
the service contract hol der has been furnished by the service contract
hol der . The identities of such parties are not required to be
preprinted on the service contract and may be added to the service
contract at the tinme of sale.

(5) Service contracts shall state the purchase price of the service
contract and the ternms under which the service contract is sold. The
purchase price is not required to be preprinted on the service contract
and nmay be negotiated at the tinme of sale.

(6) Service contracts shall state the procedure to obtain service
or to file a claim including but not l[imted to the procedures for
obtaining prior approval for repair work, the toll-free telephone
nunber if prior approval is necessary for service, and the procedure
for obtaining energency repairs perfornmed outside of normal business
hours or provide for twenty-four-hour tel ephone assistance.

(7) Service contracts shall state the existence of any deductible
anount, if applicable.

(8) Service contracts shall specify the nerchandise, parts, and
services to be provided and any limtations, exceptions, or exclusions.

p. 11 HB 2553
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(9) Service contracts shall state any restrictions governing the
transferability of the service contract, if applicable.

(10) Service contracts shall state the ternms, restrictions, or
condi tions governing cancellation of the service contract prior to the
termnation or expiration date of the service contract by either the
service contract provider or by the service contract holder, which
rights can be no nore restrictive than provided in RCW48.110. 050(3).
The service contract provider of the service contract shall mil a
witten notice to the service contract holder at the [ast known address
of the service contract holder contained in the records of the service
contract provider at |east twenty-one days prior to cancellation by the
service contract provider. The notice shall state the effective date
of the <cancellation and the true and actual reason for the
cancel | ati on.

(11) Service contracts shall set forth the obligations and duties
of the service contract holder, including but not limted to the duty
to protect against any further damage and any requirenment to follow
owner's manual instructions.

(12) Service contracts shall state whether or not the service
contract provides for or excludes consequential danages or preexisting
condi ti ons.

(13) Service contracts shall state any exclusions of coverage.

(14) Service contracts shall not contain a provision which requires
that any civil action brought in connection with the service contract
nmust be brought in the courts of a jurisdiction other than this state.
Service contracts that authorize binding arbitration to resolve clains
or disputes ((may)) nust allow for arbitration proceedings to be held
at a location in closest proximty to the service contract holder's
per manent resi dence.

This section does not apply to service contracts on notor vehicles
or to gquarantee protection products.

Sec. 9. RCW48.110.080 and 1999 c¢ 112 s 9 are each anended to read
as follows:

(1) A service contract provider or guarantee protection product
provider shall not use in its name the words insurance, casualty,
guaranty, surety, nutual, or any other words descriptive of the
i nsurance, casualty, guaranty, or surety business; or a nane

HB 2553 p. 12



©O© 00 N O Ol WDN P

NN R R R R RRR PR R R
= O © 0o NO o W DN P O

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

deceptively simlar to the name or description of any insurance or
surety corporation, or to the nanme of any other service contract

provi der or qguarantee protection product provider. This subsection
does not apply to a conpany that was using any of the prohibited
| anguage in its nanme prior to January 1, 1999. However, a conpany

using the prohibited | anguage in its name shall conspicuously disclose
inits service contracts or quarantee protection products the foll ow ng
statenent: "This agreenent is not an insurance contract."

(2) Every service contract provider or guarantee protection product
provider shall conduct its business in its own |egal nane, unless the
comm ssi oner has approved the use of another nane.

(3) A service contract provider or guarantee protection product
provider or ((+s)) their representatives shall not in ((Hs)) their
service contracts or guarantee protection products or literature make,
permt, or cause to be made any false or msleading statenent, or
deliberately omt any material statenment that would be considered
m sleading if omtted.

(4) A person, such as a bank, savings and | oan associ ation, |ending
institution, manufacturer, or seller shall not require the purchase of
a service contract or guarantee protection product as a condition of a
| oan or a condition for the sale of any property.

Sec. 10. RCW 48.110.090 and 1999 c 112 s 10 are each anmended to
read as foll ows:

(1) The service contract provider or guarantee protection product
provi der shall keep accurate accounts, books, and records concerning
transactions regul ated under this chapter.

(2) The service contract provider's or guarantee protection product
provider's accounts, books, and records shall include the foll ow ng:

(a) Copies of each type of service contract or guarantee protection
product sol d;

(b) The name and address of each service contract holder or
guar ant ee protection product purchaser, to the extent that the nanme and
addr ess have been furnished by the service contract hol der or gquarantee
protection product purchaser;

(c) A list of the locations where the service contracts or
guarantee protection products are nmarketed, sold, or offered for sale;
and
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(d) Witten claimfiles that contain at | east the dates, anounts,
and descriptions of clains related to the service contracts or
guarantee protection products.

(3) Except as provided in subsection (5 of this section, the
service contract provider or guarantee protection product provider
shall retain all records required to be maintai ned by subsection (1) of
this section for at |east six years after the specified coverage has
expi red.

(4) The records required under this chapter may be, but are not
required to be, maintained on a conputer disk or other recordkeeping
technology. |If the records are maintained in other than hard copy, the
records shall be capable of duplication to |egible hard copy.

(5 A service contract provider or guarantee protection product

provider discontinuing business in this state shall nmaintain its
records until it furnishes the conm ssioner satisfactory proof that it

has di scharged all obligations to service contract hol ders or guarantee
protection product purchasers in this state.

Sec. 11. RCW 48.110.100 and 1999 c¢ 112 s 11 are each anmended to
read as foll ows:

As applicable, an insurer that issued a reinbursenent insurance
policy shall not termnate the policy until a notice of termnation in
accordance with RCW 48.18.290 has been given to the service contract
provi der or quarantee product provider and has been delivered to the
comm ssioner. The termnation of a reinbursenent insurance policy does
not reduce the issuer's responsibility for service contracts or
guarantee products issued by service contract providers or guarantee
product providers prior to the effective date of the term nation.

Sec. 12. RCW 48.110.110 and 1999 c 112 s 12 are each anmended to
read as foll ows:

(1) Service contract providers or guarantee product providers are
considered to be the agent of the insurer which issued the
rei mbur senent insurance policy for purposes of obligating the insurer
to service contract holders or guarantee product providers in
accordance with the service contract or quarantee product and this
chapter. Paynment of the provider fee by the consuner to the service
contract seller or guarantee product seller, service contract provider
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or guarantee product provider, or adm nistrator constitutes paynment by
the consuner to the service contract provider or guarantee product
provider and to the insurer which issued the reinbursenent insurance
policy. In cases where a service contract provider or guarantee
product provider is acting as an admnistrator and enlists other
service contract providers or guarantee product providers, the service
contract provider or guarantee product provider acting as the
adm ni strator shall notify the insurer of the existence and identities
of the other service contract providers or guarantee product providers.

(2) ((Chapter—112—taws—of1999)) This chapter does not prevent or
limt the right of an insurer which issued a reinbursenent insurance
policy to seek indemification or subrogation against a service
contract provider or guarantee product provider if the issuer pays or
is obligated to pay the service contract holder or guarantee product
purchaser sunms that the service contract provider or guarantee product
provider was obligated to pay under the provisions of the service
contract or guarantee product.

Sec. 13. RCW 48.110.120 and 1999 c¢ 112 s 13 are each anmended to
read as foll ows:

(1) The comm ssioner may conduct investigations of service contract
providers or guarantee product providers, admnistrators, service

contract sellers or quarantee product sellers, insurers, and other
persons to enforce this chapter and protect service contract hol ders or
guarantee product purchasers in this state. Upon request of the

comm ssioner, the service contract provider or guarantee product
provi der shall make all accounts, books, and records concerning service
contracts or guarantee products sold by the service contract provider
or guarantee product provider available to the comm ssioner which are
necessary to enable the comm ssioner to determne conpliance or
nonconpl i ance with this chapter.

(2) The conm ssioner may take actions under RCW 48.02.080 or
48. 04. 050 which are necessary or appropriate to enforce this chapter
and the comm ssioner's rules and orders, and to protect service
contract hol ders or guarantee product purchasers in this state.

Sec. 14. RCW 48. 110. 130 and 1999 ¢ 112 s 14 are each anended to
read as fol |l ows:
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(1) The comm ssioner may, subject to chapter 48.04 RCW deny,
suspend, or revoke the registration of a service contract provider or
guarantee product provider if the comm ssioner finds that the service
contract provider or guarantee product provider:

(a) Has violated this chapter or the conmm ssioner's rules and
orders;

(b) Has refused to be investigated or to produce its accounts,
records, and files for investigation, or if any of its officers have

refused to give information with respect to its affairs or refused to
perform any other legal obligation as to an investigation, when
requi red by the comm ssioner;

(c) Has, wthout just cause, refused to pay proper clains or
perform services arising under its contracts or has, wthout |ust
cause, caused service contract holders or guarantee product purchasers
to accept less than the anmount due them or caused service contract
hol ders or guarantee product purchasers to enploy attorneys or bring
suit against the service contract provider or guarantee product
provider to secure full paynent or settlenent of clains;

(d) Is affiliated with or under the same general managenent or
interlocking directorate or ownership as another service contract

provider or quarantee product provider which unlawfully transacts
business in this state wi thout having a registration;

(e) At any time fails to neet any qualification for which issuance
of the registration could have been refused had such failure then
exi sted and been known to the conm ssioner;

(f) Has been convicted of, or has entered a plea of guilty or nolo
contendere to, a felony;

(g) I's under suspension or revocation in another state with respect
to its service contract business or guarantee product business;

(h) Has made a material msstatenent in its application for
regi stration

(1) Has obtained or attenpted to obtain a registration through
m srepresentation or fraud,

(j) Has, in the transaction of business under its registration,
used fraudul ent, coercive, or dishonest practices; ((eF))

(k) Has failed to pay any judgnent rendered against it in this
state regarding a service contract or quarantee product within sixty
days after the judgnent has becone final; or
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(1) Has failed to respond pronptly to any inquiry from the
insurance conmm ssioner relative to service contract or guarantee
product business. A lack of response within fifteen business days from
receipt of an inquiry is untinely. A response nust be in witing,
unl ess otherwise indicated in the inquiry.

(2) The comm ssioner may, Wwthout advance notice or hearing
thereon, imedi ately suspend the registration of a service contract
provi der or guarantee product provider if the conmm ssioner finds that
any of the follow ng circunstances exist:

(a) The provider is insolvent;

(b) A proceeding for receivership, conservatorship, rehabilitation,
or other delinquency proceeding regarding the service contract provider
or guarantee product provider has been commenced in any state; or

(c) The financial condition or business practices of the service
contract provider or qguarantee product provider otherwi se pose an
immnent threat to the public health, safety, or welfare of the
residents of this state.

(3) If the conm ssioner finds that grounds exist for the suspension
or revocation of a registration issued under this chapter, the
comm ssioner may, in lieu of suspension or revocation, inpose a fine
upon the service contract provider or guarantee product provider in an
anount not nore than two thousand dollars per violation.

Sec. 15. RCW 48.110.140 and 1999 c 112 s 15 are each anmended to
read as foll ows:

The legislature finds that the practices covered by this chapter
are matters vitally affecting the public interest for the purpose of
appl ying the consuner protection act, chapter 19.86 RCW Violations of
this chapter are not reasonable in relation to the devel opnent and
preservation of business. A violation of this chapter is an unfair or
deceptive act or practice in the conduct of trade or commerce and an
unfair nethod of conpetition, as specifically contenplated by RCW
19.86.020, and is a violation of the consuner protection act, chapter
19.86 RCW Any service contract hol der or guarantee product purchaser
injured as a result of a violation of a provision of this chapter shall
be entitled to maintain an action pursuant to chapter 19.86 RCW agai nst
the service contract provider or guarantee product provider and the
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insurer issuing the applicable service contract or guarantee product
rei mbursenment ((fp+-nhsuranee}l)) insurance policy and shall be entitled to
all of the rights and renedi es afforded by that chapter

Sec. 16. RCW 48.110.900 and 1999 c 112 s 17 are each anmended to
read as foll ows:

This chapter applies to all service contracts, other than on notor
vehicles, sold or offered for sale ninety or nore days after July 25,
1999. This chapter applies to all service contracts on notor vehicles
and guarantee products sold or offered for sale after Septenber 30,
2006.

NEW SECTION. Sec. 17. A new section is added to chapter 48.110
RCWto read as foll ows:

(1) This section applies to guarantee product providers.

(2) A person shall not act as, or offer to act as, or hold hinself
or herself out to be a guarantee protection product provider in this
state, nor may a guarantee protection product be sold to a consuner in
this state, unless the guarantee protection product provider has:

(a) Avalid registration as a guarantee protection product provider
i ssued by the conm ssioner; and

(b) Either denonstrated its financial responsibility or assured the
faithful performance of the guarantee protection provider's obligations
to its guarantee protection product holders by insuring all guarantee
protection products under a reinbursenent insurance policy issued by an
insurer holding a certificate of authority fromthe comm ssioner or a
risk retention group, as defined in 15 U . S.C. Sec. 3901(a)(4), as long
as that risk retention group is in full conpliance wth the federa
liability risk retention act of 1986 (15 U S.C. Sec. 3901 et seq.), is
in good standing in its domciliary jurisdiction, and properly
registered with the comm ssioner wunder chapter 48.92 RCW The
insurance required by this subsection nust neet the follow ng
requi renents:

(1) The insurer or risk retention group nust, at the tine the
policy is filed with the conm ssioner, and continuously thereafter, be
rated "B++" or better by A°M Best Conpany, Inc., maintain surplus as
to policyholders and paid-in capital of at least fifteen mllion
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dollars, and annually file audited financial statenments wth the
conm ssi oner; and

(1i) The conm ssioner may authorize an insurer or risk retention
group that has surplus as to policyholders and paid-in capital of |ess
than fifteen mllion dollars, but at least equal to ten mllion
dollars, to issue the insurance required by this subsection if the
insurer or risk retention group denonstrates to the satisfaction of the
comm ssioner that the conpany maintains a ratio of direct witten
prem uns, wherever witten, to surplus as to policyholders and paid-in
capital of not less than three to one.

(3) Applicants to be a guarantee protection product provider shal
make an application to the conm ssioner upon a formto be furnished by
the conm ssioner. The application shall include or be acconpani ed by
the follow ng information and docunents:

(a) The nanes of the guarantee protection product provider's
executive officer or officers directly responsible for the guarantee
protection product provider's guarantee protection product business and
t heir biographical affidavits on a form prescribed by the conm ssi oner;

(b) The nane, address, and tel ephone nunber of any adm nistrators
designated by the guarantee protection product provider to be
responsi ble for the adm nistration of guarantee protection products in
this state;

(c) A copy of the guarantee protection product reinbursenment
i nsurance policy or policies;

(d) A copy of each guarantee protection product the guarantee
protection product provider proposes to use in this state;

(e) Any other pertinent information required by the comm ssioner;
and

(f) A nonrefundabl e application fee of two hundred fifty dollars.

(4) The applicant shall appoint the comm ssioner as its attorney to
recei ve service of |egal process in any action, suit, or proceeding in
any court. This appointnent is irrevocable and shall bind the
guarantee protection product provider or any successor in interest,
shall remain in effect as long as there is in force in this state any
guarantee protection product or any obligation arising therefrom
related to residents of this state, and shall be processed in
accordance wth RCW 48. 05. 210.
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(5) The comm ssioner may refuse to issue a registration if the
comm ssi oner determ nes that the guarantee protection product provider,
or any individual responsible for the conduct of the affairs of the
guar antee protection product provider under subsection (3)(a) of this
section, is not conpetent, trustworthy, financially responsible, or has
had a license as a guarantee protection product provider or simlar
i cense denied or revoked for cause by any state.

(6) A registration issued under this section is valid, unless
surrendered, suspended, or revoked by the conm ssioner, or not renewed
for so long as the guarantee protection product provider continues in
business in this state and remains in conpliance with this chapter. A
registration is subject to renewal annually on the first day of July
upon application of the guarantee protection product provider and
paynment of a fee of two hundred fifty dollars. |If not so renewed, the
regi stration expires on the June 30th next preceding.

(7) A guarantee protection product provider shall keep current the
information required to be disclosed in its registration under this
section by reporting all material changes or additions within thirty
days after the end of the nonth in which the change or addition occurs.

NEW SECTION. Sec. 18. A new section is added to chapter 48.110
RCWto read as foll ows:

(1) This section applies to service contracts on notor vehicles.

(2) Service contracts shall not be issued, sold, or offered for
sale in this state or sold to consuners in this state unless:

(a) The service contract provider has either denonstrated its
financial responsibility or assured the faithful performance of the
service contract provider's obligations to its service contract hol ders
by insuring all service contracts under a reinbursenent insurance
policy issued by an insurer holding a certificate of authority fromthe
conmi ssioner or a risk retention group, as defined in 15 U S.C. Sec.
3901(a)(4), as long as that risk retention group is in full conpliance
with the federal liability risk retention act of 1986 (15 U S.C. Sec.
3901 et seq.), is in good standing in its domciliary jurisdiction, and
properly registered with the conm ssioner under chapter 48.92 RCW The
insurance required by this subsection nust neet the follow ng
requi renents:
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(1) The insurer or risk retention group nust, at the tine the
policy is filed with the conm ssioner, and continuously thereafter, be
rated "B++" or better by A°M Best Conpany, Inc., maintain surplus as
to policyholders and paid-in capital of at least fifteen mllion
dollars, and annually file audited financial statenents wth the
conm ssi oner; and

(1i) The conm ssioner may authorize an insurer or risk retention
group that has surplus as to policyholders and paid-in capital of |ess
than fifteen mllion dollars, but at least equal to ten mllion
dollars, to issue the insurance required by this subsection if the
insurer or risk retention group denonstrates to the satisfaction of the
comm ssioner that the conpany nmaintains a ratio of direct witten
prem uns, wherever witten, to surplus as to policyholders and paid-in
capital of not less than three to one;

(b) The service contract conspicuously states that the obligations
of the provider to the service contract hol der are guaranteed under the
rei mbur senent insurance policy, the nanme and address of the issuer of
t he rei nbursenent insurance policy, the applicable policy nunber, and
t he means by which a service contract holder may file a claimunder the
policy;

(c) The service contract conspi cuously and unanbi guously states the
name and address of the service contract provider and identifies any
admnistrator if different from the service contract provider, the
service contract seller, and the service contract holder. The identity
of the service contract seller and the service contract hol der are not
required to be preprinted on the service contract and may be added to
the service contract at the tinme of sale;

(d) The service contract states the purchase price of the service
contract and the terns under which the service contract is sold. The
purchase price is not required to be preprinted on the service contract
and may be negotiated at the tinme of sale;

(e) The contract contains a conspicuous statenent that has been
initialed by the service contract hol der and di scl oses:

(i) Any material conditions that the service contract hol der nust
nmeet to maintain coverage under the contract including, but not limted
to, any maintenance schedule to which the service contract hol der nust
adhere, any requirenent placed on the service contract holder for
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docunenting repair or nai ntenance work, any duty to protect against any
further damage, and any procedure to which the service contract hol der
must adhere for filing clains;

(1i) The work and parts covered by the contract;

(ti1) Any tinme or mleage Iimtations;

(tv) That the inplied warranty of nerchantability on the notor
vehicle is not waived if the contract has been purchased within ninety
days of the purchase date of the notor vehicle froma provider who al so
sold the notor vehicle covered by the contract;

(v) Any exclusions of coverage; and

(vi) The contract holder's right to return the contract for a
refund, which right can be no nore restrictive than provided for in
subsection (4) of this section;

(f) The service contract states the procedure to obtain service or
to file a claim including but not limted to the procedures for
obtaining prior approval for repair work, the toll-free telephone
nunber if prior approval is necessary for service, and the procedure
for obtaining energency repairs perforned outside of normal business
hours or for obtaining twenty-four-hour tel ephone assistance;

(g) The service contract states the existence of any deductible
anmount, if applicable;

(h) The service contract states any restrictions governing the
transferability of the service contract, if applicable; and

(i) The service contract states whether or not the service contract
provides for or excludes consequential damges or preexisting
condi ti ons.

(3) Service contracts shall not contain a provision which requires
that any civil action brought in connection with the service contract
must be brought in the courts of a jurisdiction other than this state.
Service contracts that authorize binding arbitration to resolve clains
or disputes nust allow for arbitration proceedings to be held at a
| ocation in closest proximty to the service contract holder's
per manent resi dence.

(4)(a) At a mninum every provider shall permt the service
contract holder to return the contract within thirty days of its
purchase if no claimhas been made under the contract, and shall refund
to the holder the full purchase price of the contract unless the
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service contract holder returns the contract ten or nore days after its
purchase, in which case the provider may charge a cancellation fee not
exceedi ng twenty-five dollars.

(b) I'f no claim has been nade and a contract holder returns the
contract after thirty days, the provider shall refund the purchase
price pro rata based upon either elapsed tinme or m | eage conputed from
the date the contract was purchased and the mleage on that date, |ess
a cancellation fee not exceeding twenty-five dollars.

(c) Aten percent penalty shall be added to any refund that is not
paid within thirty days of return of the contract to the provider

(d) If a contract holder returns the contract wunder this
subsection, the contract is void fromthe beginning and the parties are
in the sane position as if no contract had been i ssued.

(e) If a service contract holder returns the contract in accordance
with this section, the insurer issuing the reinbursenent insurance
policy covering the contract shall refund to the provider the ful
prem um by the provider for the contract if canceled wthin thirty days
or a pro rata refund if canceled after thirty days.

(5) Service contracts shall not contain a provision which excludes
coverage for nonmanufacturer parts which were on the notor vehicle at
the date of the purchase of the service contract.

(6) A service contract provider shall not deny a claimfor coverage
based upon the service contract holder's failure to properly maintain
the vehicle, unless the failure to naintain the vehicle involved the
failed part or parts.

(7) A contract provider has only sixty days from the date of the
sale of the service contract to the holder to determ ne whether or not
the vehicle qualifies under the provider's program for that vehicle.
After sixty days the vehicle qualifies for the service contract that
was issued and the service contract provider may not cancel the
contract and is fully obligated under the terns of the contract sold to
the service contract hol der.

NEW SECTION. Sec. 19. A new section is added to chapter 48.110
RCWto read as foll ows:

(1) Except for service contract providers or guarantee product
provi ders, persons marketing, selling, or offering to sell service
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contracts or guarantee products for providers are exenpt from the
regi stration requirenents of RCW48.110. 030.

(2) The marketing, sale, offering for sale, issuance, nmaking,
proposi ng to make, and adm nistration of service contracts or guarantee
products by service contract providers or guarantee products providers
and related service contract or guarantee  product sellers,
admnistrators, and other persons conplying with this chapter are
exenpt fromthe other provisions of this title, except chapters 48.04
and 48.30 RCWand as otherw se provided in this chapter.

NEW SECTION. Sec. 20. A new section is added to chapter 48.110
RCWto read as foll ows:

(1) If the service contract provider or guarantee product provider
i's using reinbursenent insurance policy to satisfy the requirenents of
RCW 48. 110. 050(2) (a) or section 17(2)(b) or 18(2)(a) of this act, then
the rei mbursenent insurance policy shall be filed with and approved by
t he comm ssioner in accordance with and pursuant to the requirenments of
chapter 48.18 RCW

(2) Al service contracts forns covering notor vehicles nust be
filed with and approved by the comm ssioner prior to the service
contract fornms being used, issued, delivered, sold, or marketed in this
state or to residents of this state.

(3) The conm ssioner shall disapprove any notor vehicle service
contract formif:

(a) The formis in any respect in violation of, or does not conply
with, this chapter or any applicable order or regulation of the
comm ssi oner issued under this chapter;

(b) The form contains or incorporates by reference any
i nconsi stent, anbiguous, or msleading clauses, or exceptions and
condi tions;

(c) The form has any title, heading, or other indication of its
provisions that is m sleading; or

(d) The purchase of the contract is being solicited by deceptive
adverti sing.

NEW SECTION. Sec. 21. If any provision of this act or its
application to any person or circunstance is held invalid, the
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remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 22. The followng acts or parts of acts are
each repeal ed:

(1) RCW 48.96. 005 (Purpose) and 1990 ¢ 239 s 2;

(2) RCW48.96.010 (Definitions) and 1987 ¢ 99 s 1;

(3) RCW 48.96.020 (Reinbursenent policy required for sale of
service contract) and 1987 ¢ 99 s 2;

(4) RCW 48.96. 025 (Rei nbursenent policy--Insurer's responsibility)
and 1990 c 239 s 3;

(5) RCW 48.96. 030 (Reinbursenent policy--Required provisions) and
1990 ¢ 239 s 6 & 1987 ¢ 99 s 3;

(6) RCW 48.96.040 (Service contract--Required statenents) and 1990
c 239 s 7 & 1987 c 99 s 4;

(7) RCW 48.96.045 (Service contract--Notice to holder) and 1990 c
239 s 4;

(8) RCW48.96.047 (Service contract--Holder's right to return) and
1990 ¢ 239 s 5;

(9) RCW 48.96.050 (Service contracts--Excluded parties) and 1990 c
239 s 8 & 1987 ¢ 99 s 5;

(10) RCW 48.96.060 (Nonconpliance as unfair conpetition, trade
practice--Renedies) and 1990 ¢ 239 s 9 & 1987 ¢ 99 s 6;

(11) RCW 48.96.900 (Application of chapter--Date) and 1987 c 99 s
7; and

(12) RCW 48.96.901 (Effective date--1990 ¢ 239 88 2-10) and 1990 c
239 s 11.

~-- END ---
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